
Updated Nurse Practitioner 
Regulations, Capacity, and 

Guardianship

Barbara Resnick, PhD, CRNP

Susan Kraus, CRNP 



NP Scope of Practice 





Maryland NPs

ÅIndependently Prescribe Schedule II Drugs
ÅNPs may prescribe legend drugs with a 

certification to practice as a CRNP.
ÅOrder Physical Therapy
ÅNurse practitioners can make referrals for 

physical therapy, or a referral is not required.
ÅNurse practitioners can sign death certificates.
ÅNurse practitioners can sign disabled person 

placard forms.
ÅMaryland's MOLST form may be signed by an NP.



Delaware 

ÅJust designated as a full practice state in august 2021
ÅNPs in Delaware must complete a minimum of 30 

hours in an advanced pharmacology and 
pharmacotherapeuticswithin the last two years to 
prescribe schedule II drugs.
ÅNurse practitioners can make referrals for physical 

therapy, or a referral is not required.
ÅNurse practitioners can sign death certificates.
ÅNurse practitioners can sign disabled person placard 

forms.
ÅNPs can sign Delaware's MOLST form.



Washington DC

Å NPs in D.C. are fully authorized by state law to see patients, provide 
diagnoses, and prescribe.

ÅMedical staff composition is determined by a facility's bylaws.
Å Nurse practitioners can independently diagnose and treat patients 

without physician involvement.
Å NPs in D.C. are required to apply for a D.C. CSR to prescribe 

controlled substances.
Å Nurse practitioners can make referrals for physical therapy, or a 

referral is not required.
Å NPs are authorized to sign death certificates.
Å NPs can sign disabled person placard forms in D.C.
Å NPs can sign D.C.'s developing MOLST form.





NF Admissions by NPs?

ÅThe distinction in policies between these two 
settings (SNFs and NFs) is based in statute and 
regulation. 

ÅIdentify the following: 

ïSite of care-SNF or NF, 

ïThe physician services are being provided; 

ïWhether the task must be performed personally by 
the physician; and 

ïWhether or not the NPP is employed by the facility. 



Setting? 

Å¢ƘŜ άǎŜǘǘƛƴƎέ ƛǎ ŘŜǘŜǊƳƛƴŜŘ ōȅ ǿƘŜǘƘŜǊ ǘƘŜ Ǿƛǎƛǘ ǘƻ ŀ 
patient in a certified bed is: 1. To a resident whose 
care is paid for by Medicare Part A in a SNF; or 2. To a 
resident whose care is paid for by Medicaid in a NF. 



Can the Task be Delegated? 

ÅThe requirements for long-term care facilities, 
specified in 42 CFR section 483.40(e)(2), provide 
ǘƘŀǘΣ ά! ǇƘȅǎƛŎƛŀƴ Ƴŀȅ ƴƻǘ ŘŜƭŜƎŀǘŜ ŀ ǘŀǎƪ ǿƘŜƴ 
the regulations specify that the physician must 
perform it personally, or when the delegation is 
prohibited under State law or by the facility's own 
ǇƻƭƛŎƛŜǎΦέ 
ÅThe following bullets outline when and which 

tasks may be delegated: 
ïω ! ǊŜǉǳƛǊŜŘ ǇƘȅǎƛŎƛŀƴ Ǿƛǎƛǘ ƛƴŎƭǳŘŜǎ ǘƘŜ ƛƴƛǘƛŀƭ 

comprehensive visit in a SNF and every alternate 
required visit thereafter. (See 42 CFR 483.40(c)(4).



The Initial SNF Visit 

ÅThe initial comprehensive visit must occur no later than 30 
Řŀȅǎ ŀŦǘŜǊ ŀ ǊŜǎƛŘŜƴǘΩǎ ŀŘƳƛǎǎƛƻƴ ƛƴǘƻ ǘƘŜ {bCΦ ¢ƘŜ 
physician may not delegate the initial comprehensive visit 
in a SNF. 

ÅNPPs may perform other medically necessary visits prior to 
ŀƴŘ ŀŦǘŜǊ ǘƘŜ ǇƘȅǎƛŎƛŀƴΩǎ ƛƴƛǘƛŀƭ ŎƻƳǇǊŜƘŜƴǎƛǾŜ ǾƛǎƛǘΦ 

ÅOnce the physician has completed the initial 
comprehensive visit in the SNF, the physician may then 
delegate alternate visits to a PA, NP, or CNS who is licensed 
as such by the State and performing within the scope of 
practice in that State. These alternate visits, as well as 
medically necessary visits, may be performed and signed by 
the NPP (physician co-signature is not required). 



Certifications/Re-certifications in SNFs:

Å42 CFR 424.20(e)(2) (which reflects the requirements 
of section 1814 (a)(2) of the Social Security Act (Act)) 
states that NPs and CNSs who are not employed by the 
facility and who are working in collaboration with a 
physician may sign the required initial certification and 
recertificationsƻŦ ŀ ōŜƴŜŦƛŎƛŀǊȅΩǎ ƴŜŜŘ ŦƻǊ {bC ƭŜǾŜƭ ƻŦ 
care. 
ÅEffective with services furnished on or after January 1, 

2011, physician assistants not employed by the facility 
may sign the required initial certification and 
recertificationsƻŦ ŀ ōŜƴŜŦƛŎƛŀǊȅΩǎ ƴŜŜŘ ŦƻǊ {bC ƭŜǾŜƭ ƻŦ 
care.  



Initial Visits in NFs

ÅSimilar to a SNF, the initial comprehensive visit 
in a NF is the initial visit during which: 

ïThe physician completes a thorough assessment; 
and develops a plan of care and writes or verifies 
admitting orders for the resident. 

ïThe initial comprehensive visit must occur no later 
than 30 days after admission.



NPs and PAs in NFs

ÅAt the option of the State, any required physician task 
in a NF (including tasks which the regulations specify 
must be performed personally by the physician) may 
also be satisfied when performed by a NP, CNS, or PA 
who is not an employee of the facility 
ïIn other words, NPs/ PAs that have a direct relationship 

with a physician and who are not employed by the facility 
may perform the initial comprehensive visit, any other 
required physician visit, and other medically necessary 
visits for a resident of a NF as the State allows. NPPs may 
also perform other medically necessary visits prior to and 
after the physician initial comprehensive visit. 





NPs Ability to Order Diabetic Shoes

Å Effective January 1, 2021 and extending through December 31, 2025, CMS is 
exercising its authority under the Primary Care First (PCF) model to waive Section 
1861(s)(12) of the Act and the implementing regulations at 42 CFR 410.12 to allow 
nurse practitioners to certify that an order for diabetic shoes is required according 
to Section 1861(s)(12).

Å Under this waiver authority, beneficiaries with diabetes are eligible for the 
standard Medicare diabetic shoe and shoe inserts benefit if a nurse practitioner 
refers or certifies the beneficiary. 
ï Normally, these items are only paid under traditional Medicare Fee-For-Service (FFS) if a 

physician (MD or DO) refers or certifies the beneficiary. 
ï The Center for Medicare and Medicaid Innovation will launch the PCF model in 26 regions: 

Alaska (statewide), Arkansas (statewide), California (statewide), Colorado (statewide), 
Delaware (statewide), Florida (statewide), Greater Buffalo region (New York), Greater Kansas 
City region (Kansas and Missouri), Greater Philadelphia region (Pennsylvania), Hawaii 
(statewide), Louisiana (statewide), Maine (statewide), Massachusetts (statewide), Michigan 
(statewide), Montana (statewide), Nebraska (statewide), New Hampshire (statewide), New 
Jersey (statewide), North Dakota (statewide), North Hudson-Capital region (New York), Ohio 
and Northern Kentucky region (statewide in Ohio and partial state in Kentucky), Oklahoma 
(statewide), Oregon (statewide), Rhode Island (statewide), Tennessee (statewide), and Virginia 
(statewide). 



Certifications of Competency and 
Incapacity 

Å Senate Bill 576 
ïFOR the purpose of altering a requirement that a certain petition for 

guardianship of a disabled person include certain signed and verified 
certificates of competency by providing that the certificates may be 
signed and verified by a nurse practitioner and certain other health 
care practitioners; altering the requirements for the certification of a 
ǇŀǘƛŜƴǘΩǎ ƛƴŎŀǇŀŎƛǘȅ ǘƻ ƳŀƪŜ ŀƴ ƛƴŦƻǊƳŜŘ ŘŜŎƛǎƛƻƴ ǊŜƎŀǊŘƛƴƎ ǘǊŜŀǘƳŜƴǘ 
to allow the second individual making the certification to be an 
advanced practice registered a nurse practitioner, rather than a 
second physician; altering the requirements for the certification of a 
ǇŀǘƛŜƴǘΩǎ ǘŜǊƳƛƴŀƭ ƻǊ ŜƴŘςstage condition for certain purposes to allow 
the second individual making the certification to be a nurse 
practitioner, rather than a second physician; making conforming and 
stylistic changes; and generally relating to the authority of nurse 
ǇǊŀŎǘƛǘƛƻƴŜǊǎ ǘƻ ŎŜǊǘƛŦȅ ŀǎ ǘƻ ŎŜǊǘŀƛƴ ƛƴŘƛǾƛŘǳŀƭǎΩ ŎƻƳǇŜǘŜƴŎȅ ƻǊ 
incapacity. 



Capacity Testing Process

ÅAn examination or evaluation by at least one of the health 
care professionals under paragraph (2) of this subsection 
shall occur within 21 days before filing a petition for 
guardianship of a disabled person. 

ÅPrior to providing, withholding, or withdrawing treatment 
for which authorization has been obtained or will be sought 
under this subtitle, the attending physician and a second 
physician OR A NURSE PRACTITIONER, one of whom shall 
have examined the patient within 2 hours before making 
the certification, shall certify in writing that the patient is 
incapable of making an informed decision regarding the 
treatment. The certification shall be based on a personal 
examination of the patient. 



Process Cont

Å(2) If a patient is unconscious, or unable to 
communicate by any means, the certification of a 
second physician OR A NURSE PRACTITIONER is 
not required under paragraph (1) of this 
subsection. 

Å(3) When authorization is sought for treatment of 
a mental illness, the second physician OR THE 
NURSE PRACTITIONER may not be otherwise 
currently involved in the treatment of the person 
assessed. 



Process Cont

Å (4) The cost of an assessment to certify incapacity under this 
subsection shall be considered for all purposes a cost of the 
ǇŀǘƛŜƴǘΩǎ ǘǊŜŀǘƳŜƴǘΦ 

Å (b) A health care provider may not withhold or withdraw lifeς
sustaining procedures on the basis of an advance directive where 
no agent has been appointed or on the basis of the authorization of 
a surrogate, unless: 

Åόмύ ¢ƘŜ ǇŀǘƛŜƴǘΩǎ ŀǘǘŜƴŘƛƴƎ ǇƘȅǎƛŎƛŀƴ ŀƴŘ ŀ ǎŜŎƻƴŘ ǇƘȅǎƛŎƛŀƴ OR A 
NURSE PRACTITIONER have certified that the patient is in a 
terminal condition or has an endςstage condition; or 

Å (2) [Two physicians, one of whom] A PHYSICIAN WHO is a 
neurologist, neurosurgeon, or other physician who has special 
expertise in the evaluation of cognitive functioning, AND A SECOND 
PHYSICIAN OR A NURSE PRACTITIONER, certify that the patient is 
in a persistent vegetative state. 



о/Ωǎ 

Capacity/Capability/Competency



Capacity is the power to hold, receive or accommodate. 

/ŀǇŀŎƛǘȅ ƛǎ ǊŜŀƭƭȅ ŀōƻǳǘ άŀƳƻǳƴǘέ ƻǊ άǾƻƭǳƳŜΦέ  

Capability is a feature, faculty or process

that can be developed or improved.

Competence is the quality or state of being functionally 
adequate or having sufficient knowledge, strength and 
skill.



Capacity 
ςa 

ǇŜǊǎƻƴΩǎ 
ability to 
make a 
decision

ïMedical Context- ability to utilize 
information about an illness and 
treatment options to make a 
choice congruent with the 
ǇŜǊǎƻƴΩǎ ǾŀƭǳŜǎ ŀƴŘ ǇǊŜŦŜǊŜƴŎŜǎΦ

ïLaw and Ethics have 4 decision-
making abilities to constitute 
capacity:

ÅUnderstanding

ÅExpressing a choice 

ÅAppreciation

ÅReasoning



Capacity/
Competence

ÅDecisional capacity and competence 
are not synonymous.

ÅCapacity is a clinical construct

ÅCompetence is a legal term. 

ÅCourts generally give weight to the 
evidence an examining clinician 
provides regarding a patient's 
decisional capacity, the ultimate 
determination of competence is made 
by the court, not by a physician or 
other clinician



Mental 
Capacity 
Act (MCA)

The MCA says that a person is unable to make their own decision if 
they cannot do one or more of the following four things:

Understand information given to them

Retain that information long enough to be able to make the decision

Weigh up the information available to make the decision

Communicate their decision ςthis could be by talking, using sign 
language or even simple muscle movements such as blinking an eye 
or squeezing a hand.



Assessment 
for 

Capacity

You should always start from the 
assumption that the person has the 
capacity to make the decision in question.

You should also be able to show that you 
have made every effort to encourage and 
support the person to make the decision 
themselves.

You must also remember that if a person 
makes a decision which you consider 
eccentric or unwise, this does not 
necessarily mean that the person lacks 
the capacity to make the decision.



Instruments

ÅςThey focus us on ability, not status, 
ƻǊ άǊŜŀǎƻƴŀōƭŜƴŜǎǎΣέ ƻǊ ǎƛƳǇƭȅ 
cognition

ÅςThey specify the abilities we ought 
to care about

ÅςThey demonstrate where there are 
impairments

ÅςThey explain the clinical 
significance of overall cognitive 
impairment and neuropsychiatric 
impairment

ÅςThey provide us a coherent 
language to talk about the IADL of

ÅDecision making

ÅςThey put assessment into our 
ethics

James Lai and Jason Karlawish. Assessing the Capacity to Make Everyday Decisions: A Guide for 

Clinicians and an Agenda for Future Research. Am J GeriatrPsych. 2007



Short Portable ACED (Assessment of Capacity 
for Everyday Decision Making)

To administer the ACED you need to identify a functional problem 
the person is having, and at least one option to solve that problem. 
You will then adapt the interview questions according to the 
functional problem the person is experiencing and the options to 
take care of that problem. For each question, decide whether the 
ǇŜǊǎƻƴΩǎ ŀƴǎǿŜǊ ƛǎ ŀŘŜǉǳŀǘŜΣ ƳŀǊƎƛƴŀƭΣ ƻǊ ƛƴŀŘŜǉǳŀǘŜ ǳǎƛƴƎ ǘƘŜ 
following scoring criteria: 



Understanding Scoring 
Criteria
0 (inadequate 
performance):
Person gives a clearly 
inaccurate response 
with serious distortion.
1 (marginal 
performance):  
Person shows some 
recollection of the item 
content but gives an
incomplete and vague 
response.
2 (adequate 
performance):  
Person recalls the 
content of the item and 
offers a fairly clear  
version of it

Appreciation Scoring 
Criteria
0: Person offers reasons 
that are delusional or a 
serious distortion of 
reality, or cannot answer 
the question.
1: Person may or may not 
believe the option will 
benefit/adversely affect 
his or her situation but 
the reason is vague and 
may represent distorted 
versions of reality.
2: Person acknowledges at 
least some potential 
benefit/adverse affect 
from the option and offers
reasons that have some
reasonable basis

Reasoning Scoring Criteria
Comparative:
0: Person provides no comparative
statements or an illogical one.
1: Person provides comparison
statement without specific 
consequences.
2: Person provides clear comparison
statement with specific consequences.
Consequential:
0: Person provides no everyday
consequences or an illogical answer.
1: Person provides a general
statement without details.
2: Person provides a clear and vivid
statement of everyday consequences.

The scoring criteria are to help guide your 
judgment whether the person has sufficient 
decisional abilities to make their own choice.





What is the functional problem? Fill in here: 
____________________________________________________________________
____________________________________________________________________ 
What are some options to solve the problem? Fill in at least one here:
____________________________________     
____________________________________

Short Portable ACED



Short Portable ACED continued

The ACED was developed by: Jason Karlawish, MD  University of Pennsylvania, James Lai, MD  Yale University   
2009      



Aid to Capacity Evaluation 


